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QUESTION ONE (20 marks) Answer both (a) and (b) 


(a) Albert Marks worked in the mines at Muswellbrook NSW and for some years had been 
staying Monday to Thursday nights at the mine work-camp, returning home on Friday 
evening for the weekends to the rented house he shared with his wife Brenda at Nelson 
Bay NSW. In April 2018 Brenda had discovered that for the past six months Albert had 
in fact been staying not at the mine work-camp but at the home of Celia Scott, a 
divorcee who lived at Muswellbrook and who worked in the mine’s administration office. 
Albert and Celia’s workmates had for the past 18 months speculated about the true 


nature of their relationship. 


In May 2018 Albert left the home at Nelson Bay at the request of Brenda, and moved 
in with Celia full time. He changed his address to that of Celia, and he and Celia 
opened a joint bank account. Albert and Brenda did however remain in touch, and 
Albert told his son Ben that he would one day return to Brenda as he could not 
imagine growing old with anyone but her. In August 2018 Albert died in a mine 
accident. He died intestate. In 2010 he had inherited a large parcel of blue-chip 
shares from his uncle. At the time of his death Albert's estate was valued at 
$2,020,000; the shares comprising $2 million and the remaining $20,000 being his 
personal effects, which included his collection of Australian pre-decimal currency 
coins, valued at $5,000. Albert was survived by Celia, Brenda, Ben and also by Jack 
and Jill, the twin children of Albert and Brenda’s other son Harvey, who died only a 


month before the birth of his twins. 


Advise Celia and Brenda on the possible distribution of Albert’s estate by 
reference to relevant statutory provisions, and setting out each step in your 


reasoning. (10 marks) 


(b) Alice and Bertram Chen migrated to Sydney in 1990 with their two daughters Rose 
and Ellie, after being married in Beijing in 1980. They established a restaurant in 
Sydney’s China Town, and worked hard to build it up into a successful business. 
Bertram traded successfully on the stock exchange for many years, building up a 
valuable portfolio, whilst Alice was similarly successful in the trading of gold bullion. 
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In 2010, after much discussion, Bertram and Alice agreed to make wills by which each 
would leave his or her estate to Rose and Ellie in equal shares. They considered 
making some written statement of their intentions but ultimately decided this was 
unnecessary as each trusted the other. Alice and Bertram each drafted a valid will in 
these terms and executed them in accordance with the requirements of the 


Succession Act. 


Bertram died in 2012 and his estate passed in equal shares to Ellie and Rose. Not 
long after Bertram’s death, Alice moved in with Clifton Tong, a Sydney businessman 
also of Chinese origin. This precipitated a breakdown in Alice’s relationship with both 
daughters. In 2016 Alice makes a valid will in which she purports to revoke her will of 
2010, and leaves the whole of her estate to Clifton Tong. 


Alice dies in August 2018. Clifton Tong and both Rose and Ellie are still living. 


Who will take Alice’s estate, Clifton or the daughters? [You do not need to 
consider Family Provision; no-one will be making any application]. (10 marks) 


Question TWO (20 marks) 


Annie Farmer a wealthy childless widow, lived alone on her property near Dorrigo NSW. In 
2016, when she was aged 86, Annie executed a will drafted by Peter Payne, a local solicitor. 
Peter Payne never met Annie nor communicated with her directly, all instructions pertaining to 
the will having been given to him by Donald Packer, the husband of Audrey Packer, Annie’s 
niece and only living relative. Audrey and Donald had only recently re-established contact with 


Annie, having lived overseas for many years. 


In providing instructions to Peter, Donald had explained that Annie had made her testamentary 
intentions clear to him in a telephone conversation. Donald told Peter that Annie had told him 
that as he and Audrey had been so kind to her, she wanted to leave her entire estate to the 
two of them equally, and that she wished him to arrange a will for her in those terms. Peter 
duly drafted a will in accordance with those instructions, in which he appointed himself, Peter, 
as executor, and posted it to Donald. He included in the covering letter instructions as to how 


the will should be executed. 
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One morning a few days later, Donald drove out to Annie’s property. With him were his two 
neighbours, Tim and Gemma Rogers. When they arrived they were shocked at what they saw: 
Annie’s house was a mess, with dirty dishes everywhere and clothes spread all over the floor 
and furniture. The house had a foul smell indicating that it had not been cleaned in weeks, 
perhaps months. It was apparent that Annie had not been looking after herself properly. She 
was in bed with her two dogs, and she was wearing two overcoats and a pair of riding boots, 
complaining that she saw little reason to get out of bed. Donald produced the will and said 
“This is the will | had made for you which you must sign”, and showed her where to sign. Annie 
replied “I don’t remember asking for this. Must | do it now? Anyway | don’t want you [referring 
to Donald] to get anything.” Donald replied in a firm voice “These two people have come all 
the way out here and they don’t want to have to come back again’. 


Tim and Gemma both noticed that Annie appeared quite frightened of Donald, and also noticed 
that Annie had a bruise on her head. When Gemma asked Annie about it, before she could 
answer Donald said quickly that Annie had fallen down the stairs. After some more urging from 
Donald, Annie signed her name at the foot of the will where indicated by Donald, and Tim and 
Gemma signed as witnesses. While Donald was in the kitchen making a cup of tea a short 
time later Annie told Tim and Gemma that Donald was “very bossy”. Later that day Donald 


gave the will to Peter Payne who put it in his strong-room. 


Annie died of heart failure in 2018. The doctor who attended Annie over the last few years of 
her life confirms that she was suffering from dementia. As to her mental state over the last few 
years of her life, he says “She had her good days and her bad days”. Donald and Audrey 
divorced in 2017. The 2016 will drafted by Peter Payne was the only will Annie ever made, 
and remains in safe custody in his office. At Audrey’s request Peter has sent her a copy of the 
will, and Audrey has consulted you for advice as to the distribution of Annie’s estate. Tim and 
Gemma Rogers have confirmed to you their impressions of what they saw the day they 
attended Annie’s house, and Audrey tells you she is not at all surprised to learn that Annie told 
them that Donald was ‘bossy’. The doctor has told you that Audrey’s behavior towards her 


aunt was at all times “lovely’. 


Advise Audrey on all issues arising from these facts. You should also comment on the 


professional performance of Peter Payne. 
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Question THREE (20 marks) 


On 15 December 2017 Allan Maguire died in a motor vehicle accident at Bega NSW. The 
vehicle was being driven at the time by Allan’s wife Christine, who fortunately was uninjured. 
However it was apparent the accident was entirely the fault of Christine who admitted that she 
had been texting on her mobile phone at the time and had simply run off the road due to her 
lack of attention. She has been charged and convicted of the offence of Dangerous Driving 
Occasioning Death, and is currently the subject of a Good Behaviour Bond. Christine has 
suffered post-traumatic-stress-disorder since the accident and has been receiving treatment 
for this and depression, triggered by her sense of guilt for the death of her husband of over 50 
years. 


Allan left a valid will in the following terms: 


This is the last will of Allan Maguire of 3 Pambula Street Bega, New South Wales. 
1. | revoke all previous testamentary acts. 
2. | appoint my wife Christine as executor and trustee of this my will. 
3. If my wife Christine survives me by 30 days | give to her my house at 3 Pambula 
Street Bega, all its contents and all my personal possessions. 
4. | leave my home unit and contents at 2 Ocean Parade Merimbula NSW to my 
daughter Susan Maguire. 
5. | give my property “Fairview”, being all that land comprised in Certificate of Title 
Register Lot 1234 DP 17 in the Parish of Shoalhaven, inclusive of all stock, crops and 
plant and equipment, to my son Terry Maguire, subject to the payment by him of 
$400,000 to my other daughter Helen Maguire. 
7. | give the residue of my estate to the NSW RSL Bega sub-branch. 


The will was validly signed and witnessed in accordance with the requirements of the 
Succession Act 2006 (NSW). Allan’s only living relatives are Christine, Terry, Susan and 
Helen, all of whom are adults. The three children have forgiven their mother for her part in the 
accident and the family remain very close. Allan was a great supporter of the Bega RSL sub- 
branch, which you may assume is a valid charitable beneficiary. 


The estate is likely to be worth in excess of $2,000,000. There are unsecured debts of 
$300,000. The three properties mentioned in the will are all owned by Allan as sole proprietor. 
The property at 3 Pambula Street, is subject to a mortgage of $50,000. It has been discovered 
that the description of the property known as ‘Fairview is incorrect: the Volume and Folio 
numbers were inadvertently transposed by the person who typed the will. In addition, due to 
severe drought the value of ‘Fairview’ has dropped since the making of the will: at that time it 
was valued at $600,000, but now it is worth only $400,000. 
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The family comes to you for advice on all legal issues raised by these facts. They 
particularly seek advice on the potential distribution of the estate. [You do not need to 
consider Family Provision; no-one will be making any application]. 


Question FOUR (20 marks) 


In Permanent Trustee Co Ltd v Fraser CA (NSW); CA 40573/93; EQ3754/92, President Kirby 
of the Court of Appeal said: 


| do not consider that it would be safe for this court, or other courts in this State, to 
disregard the obiter dicta in Singer v Berghouse (No 2) concerning ‘moral duty’. 
Nor do | believe that they should regard those words as a slip or oversight of a very 
long stream of authority. 


To what ‘moral duty’ was Kirby P referring? Do you agree with the comments of Kirby 
P and those of the majority in Singer v Berghouse (No2) in this respect? Why, or why 
not? 
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